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This manualvas designed for my CCDW students amaly be freely reprinted andstiibuted as long as
it is printed inits entirety and gives credit togtauthor andinks to the websites www.Kentucky
Concealear www.BankruptcyDivorce.comfor the latest editionWe appreciate commentsdan
contributiongwhether they are criticisms or not so that we may improve updhdbmes from a course
| taught in 1997 to police officers but that lacked the knowledge and depth of this short mansiabw
meant to be used asesource for pate officers andextbook for CCDW permit instructors alod others
that want a concealed carry and self defense manual on Kentuckyflas manual is divided into
Criminal Defense and a discussion of Civil Liability so yaun read and understand tleettons
separately but the issueklaw are a seamless welt attempts taummarizehe law so that it can be
easily read in one evening or covered in an 8 hour daytime course and used as a reference.

1. FORWARD

Definition of Tactical: The strategipositioning ofknowledge andesources to obtain maximum
advantagel am a trial lawyeby naturebut | now primarily practice bankruptciaw. | have sued police
departments and | haasobeen both a prosecutor and a criminal defense attorhsyother legal
manuals orBankruptcy,Divorce,LemonAuto, Personalinjury andWills were titledfitacticab manuals.
These manuals afer general reference amdaformation They are not meant to help someone be cgrafty
but areinsteadmeant togive deservingpeople thenformation andesources they ne¢d know A
KentuckySupreme Court judge in 1956 describeddakizemetacticaladvantagehat concealed carry
places a persan as the @indue advantage given to a pergddarryinga concealedveapons such an
extreme advantage that carrying a concealed weapmeisf the fewestrictiors Kentuckymakes
Carryinga mncealedi w e a psa@cride unless you are trained alicensedo do so.

This manuals meant to be used as a referemtether you g apolice officer ora civilian
Boththepdice officersandc i v i tightaorcdrrg a concealed deadly weapon is regulated by the laws of
Kentucky The onlyvalid reason to carry a concealed deadly weapon is fermelfection. However
violencein America is a fact of life. Homicide is the leading cause of death for young black males from
15-34 and the second leading cause for males fro@415Using a weapon has automatiansequences
and at least one officer in Kentucky has been sentencedurder when he shot the driver of an auto in a
1931 caseln 1962 professional liabilitinsurance costr police officers wasonly 12 dollars per year.

In 1992 the average cost was 900 and in 2007 the cost is now in the thousands per offt@2.tHare

was an average of one lawsuit filed for every 30 officers per year with 45 % of the lawsuits alleging abuse
of forcé. The latest figures show that thégeis increasing. If deadly force is used there are often

lawsuits filed by felons thago on the offense and sue the perqoismally an officerthat defended
themselvesI n t odayds society we can even see persons
their families.

" Novello 192 Journal of the American Medical Ass. 267

% Schmidt 1992 Americans for Effective Law Enforcement Executive director communication to William-Geller 9
92 see also Recent Developments in Civil Liability Journal of Police Science and Administrationel®23202

® Suicide by cop is a legal term of art for the people that force an officer to shoot. This has been done by some
when they learn they have a horrible terminal disease and no funds to leave their family.

t
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Any weapon may accidently dischargpethe heat of a sitti@mn andevena police officer can
make a poor decision while under stre€arrying a weapon should only be done if there is a need for it
by those that have the maturity, training, psychological intelligence and emotional stability to do so

Thepolce canodt Dbtepregentermmesirbne beiag committedt i s t swemnmof f i ce
dutyto respondo a crimeperhaps catch the criminal, detain the perpetrator for prosecution and go home
alive at the end of his shift alive. He arrives afterhomicide has occurred late to save the deceased
Personal Protection is your responsibility. You
a criminal. In fact, the Supreme Court has repeatedly ruled that police are immune freversifithey
have knowledge and fail or refuse to act. Beté are steps a person can take to protect himself or
herself. A protecton thatis often effectiveis simply locking upyour car anchome to prevent burglary
or avoiding confrontatioal situations But there are occupations and times whemething more
effective isneededor protection

| am licensed to carry a concealed deadly weapahteach concealed carry all the years |
have carriedl have never pulled my gun outhave nadesire to harm any other person. Howetland
my family have been shot.aly father laid in a coma for 7 days due to being black jacked in a robbery.
A girlfriend was robbed, raped and killed at work. A wife was mugged while she was fimen® of
pregnancy and a close personal friend that is a police officer in Jefferson County laid in a hospital for a
week due to an attack. | have had a grenade placed on my door just because | defended a mother and
child from a insanehusband that attemptéal kill them . . . twice. All of these are reasons wicgiry.
| never want to be in the NRA armed citizen column. IBove the practice dfiw andthat creates a
need for personal protection.

If you carry a weapon for self protection yowstknow theapplicabldaw, and be willing to
protect yourself if the need arisddopefully it never arisesThis manuatloes noexplain how to shoa
gunor advocategun controlone way or another | am only explaimg what the law is in the state of
Kentucky about Concealed CarBelf Defensend JustifiabléHomicideas an instructicsd manual This
is not legal advicbecauseveryfact situation is differentvhich leads to different resultso let me make
that disclaimer Please consult an athey if you are wishing to obtain legal advatgout a specific
situation Justifiable homicide israaffirmative legal defense. rtust be made at the start of the case
and itshifts the burden of proof to the person claiming it. Justifiable Hoeanidl the less effective
legal defense of necessity (sometimes called choice afa\wiloctrine of comparative hajris asmuch a
part of Concealed cartgw as tires and brakes are to a c&n is the civil liabilitythat cararise So for
thatreasn,case | aw is used to explain when a person cal
This documenis an ongoing project that | am attempting to write for concealed carry instrypzitice
officers and others that wish to understans limited area of ta lawand | accept suggestians

| dobelieve that anyone that carries a deadly weapon is foolish to carry it o@aryinga gun
or other weaponpenlyinvites predatorgo assaullyou andtake the weapon awayt invitesthe most
vicious ofattacls by criminak whopractice how to disarmolice anccitizens Beingcarelessunwilling,
unskilledor unableo usea weapon you are carryingja disaster waiting to happenPredatorsense
whentheir targetare timid unable ounwilling to protect themselvedVe constantly communicate with
words,body languageetc That is why jeople that are assaultateoftenassaulted repeatedly because
they communicate that thearry moneypr are easy targetsCarrying openly gives awaphetactical



advantage of carrying weaporconcealed It invites the criminato attack yowandscares the public
Frightening the public only causes increase in restrictivgun laws.Don 6t use it unl ess vy
risk and f you must carry, cayrit fully concealed These aramy suggestebasic rules of the road

1. When in doubt keep it holstere®emoving it can expose you to:
a. being mugged or the item,
b. having it stolen,

c. having a child or person injuring themselves with it or

o

being chargedvith a crime by someone that amuses himself with charging you with
threatening them with a gun.

The most commoway for you to beharged with manslaughteesuls when an innocent
bystander is shot. Often an undercover police officer may be mistaitelpy theiGood
Citizem who accidently comes to the aid ®dmeone that is actualycrook while an officer is
attempting an arrest. Whereas an officer may be required tothelefdece in his duties no
person is ever required to defemdtrangewith lethal forceand in Kentucky if you do you must
be correct in that decision. The law will allow you to make a mistake if you are defending
yourself. Youc a mnmakie any mistake if you rush to defend anottarep it holstered

2. 90% of all shootingbappen at less than 3 yards in less than 5 seconds and involve less than 3
shoté. Most of the lawsuits are won by innocent bystanders that were injured due to two
different types of poor marksmanship. Therefolemwyou choose a weapon remember that a
bullet should not become a danger to innocent bystanders. Any bullet can go through several
walls and strike an innocent partyf ou may want to choose a lightweight buletlow point
bulletthatbreaks apart antthatcannot penetrate through the peraer to strike some innocent
party on the other sideAlso heavy recoil weapons such as a 44 magnum are hard to control and
poorly placed shots are a danger to possible bystantieedullets researched to be effective at
stopping an attack are listed my website. Remember you are stopping an attack not killing a
person. Killing someone but having them survive just long enough to kill you is fatal. A bullet
that merely Kills is not enough, it must stop the attack immediately. That may tdierendi
kind of force that is overwhelming. Indeed this kind of force often allows the attacker to live and
to be prosecuted.

3. Never ever fire warning shots or shots at moving cars etc. These are shotsribky are
obviously dangerous to otheasd are never justified unless the auto is being used to kill the
shooter Your good i nt e ntmuodar®or marslaughtehasga Evenify ou f r om
you are a police officerA shot at a fleeing auto will almost guarantegivil lawsuitbecausdt
almost always endangers innocent bystandélighe prosecutor or trial lawyer is required to
prove is that you used deadly force with negligence to threaten, injure tor\kith that case

4. In a shooting the 5 most commerrorsfor citizens and ficers are

4 Rutledge, Devalis The Officgurvival Manual 1988 page 269



a. Failure to the follow rulessich as policdepartment standards)

b. Great marksmanship oops wrong tar@iot an innocergerson)

c. Right target oops poor marksmansfagain shot an innocent person)

d. Lack of immediate danger to the shooter fritwd person injured

e. Talking too muchbragging or lying about the fagts

f. Tombstone couragén@ttentiontaking a bad positioand/ormissing danger signs)

If you are in the unlucky situation where you have been forced to defend yourself remember that
you arevery likely to be prosecutednd sued Peoplare in stress and confused after a shoaimghile
they are being questioned by police. They often attempt to talk the police out of pomsediitey
oftenmakepresumptiveconflicting statementsat look like lies They oftermake statements wa they
are unsure of the fact§.heymayoffer answershat are guesses, trying to show tiety know the facts
because they fear looking stupid.hey oftenfeel pressured to respoimddetail to facs they do not
remember becauskall happened so fast. Some developed tunnel vision where they concentrate intently
on one item and block out what was going on off to the side. Peopleffftemwhat they think is the
firightd answer hoping it will gethem out of trouble Some even lié&com fearwhen placed under
pressure Your statements can and will be used againstsgoshut up and get an attorney.

This is not the time to talk and make a misstatement or lie. It is the time to find a very, ver
good attorneyhat understandsow to defendin innocent defendanFew attorneys understand the
concepts or have had the training for a capitol murder cakthe few that are trained most of those have
only represented gufiipersons. Hiringanator ney t hat doesndt know how to
i nnocent person is as bad as hirilfywhaousstane t hat
weapon and killed in self defense you will appear to be the aggrelssaryou are actually the vioti
The predatochose to forfeit his life itheprocess of committing a crimé¥ou simply had no other
choice because you were facigery serious and perhaps fatal injuiihhe persorwho caused you to
employ deadly forcevas a felon His buddiesand family may befelonsalso,or at least they are rarely
fini ce .0@echpgebpwvill lie and say that you were the aggresspecially to escape prosecution
themselvesor to win a lawsuit that will pay them perhaps millioWgorse police and proseutorscan be
under political or department pressure to convict somé&mortheallegedi mur .der 0

Doné6ét |l ook |Ii ke a deer in the heaaddkiewthelaams wi s hi
little better. If you read it after the fact you readdb late. You should know the law before yooade
to carrya weapon Youshouldbe able tanake an intelligent decision about whetteshootord o n 6 t
shod. Otherwise you will pay a price nvariably the only legal defense feither a citizeror an officer
having pulled that weapon and used it is that you needed toid@sterto protect your own life or the
life of athird persomormally a family memben a situation where you had no other choice. YouGa
claimjustifiable homicide byaccident. Justifiable homicide means you had oiher reasonablehoice
you intentionally shot, and that you were right to do imilarly the defense of necessity also called the
Choice of Evils Doctrings a claim that yointentionally shot the aggressorn ot fAacci dent |l yo s
Let me make that clear again or restate tiapolitically incorrect way that has been used to say this is
fidiots go to prison so that they will neave accidenta second time and harm othérs|f you




intentiondly shot the aggresspwith justification you are not criminally or civilly liable. If you
faccidentl yo shot the agagr eauomaticajyovirminallyandeivily ust adm
liable. Accidently tends to mean yaagligently shoandshould not have done it.

Even if youare justified andhave the right to shoot under the circumstances, yopwmibablyhave
expensivdegalfees emotional issues to liwgith the rest of your life andthercosts that you do not
want. Yet, for some peopléespeciallypolice bankers, guardslivorce or criminalawyers and judges
there is a need to carryBut if you travel where angels feartteadit is better tacarry concealed

2. CARRYING A CONCEALED DEADLY WEAPON

Carrying aconcealed deadly weapon in Kentuckyeigally regulatedand the right of
Kentucky to regulatéhe right to bear armis very limited but it exists in a couple kfasonable
areaslf you fail to follow the rules even a police officer may have problefise most common
situationwhere you wouldyet into trouble for carrying a concealed deadly weapon is a traffic
stop. Carrying a concealed deadly weapon includes having a weapon outsidie cigidbut
within thegrasp of a persoffor a car thismormaly meaning arms lengtiwhich is anywhere in
the auto other than the glove BoxThis include$aving it under aesat of a camcluding the
rear seat for the driver The only exclusiasfor not having it in plain sighfor a traffic stopn
Kentuckyis the glove box or having a concealed deadly weapon peHnitu do not have a
concealed carry permit you have to display the weapon by placing it in clear view when you are
stopped. Thisiolates common sense adigplaying itmay alarm the officeibut you are not in
violation of concealed carry if it is in plain view or in the glove box. There is a Kentasey
fromt he 19906s that i mplied that any adglovger age co
box andexcluded from the concealed careguirement Some cars do not have the glove box
on the passenger side. These models include Badge Dakotgickups andCorvettes where
thefi g | abexevas a rear hatchWhat a glove box isay continue to be a controversy

Convicted €lons may nopurchase or possess guns at all by state and federal taav.
basis for felons not carrying guns is outlinedPrzsey v Commonweal&2006 Kentucky
Supreme Courtasefrom Jefferson County In Poseythe Supreme Court ruled that KRS
527.040 was reasable legislation in the interest of public safety and convicted felons are not
endowed with the natural right to possess fireaffoseywas given a 15 year sentendae
Lickliter v. Commonwealth 142 S.W.3d 65, 70 (Ky. 2004he court alsoruled that gelon cannot
carry a firearmeven if he fears that sometime in the near future he will be ldBextich the
principle of necessity was not available to a felon unless the dangené&liate

Thestate of Kentuckgpecifically prohibits minors from ccealed carry and purchasing
a firearm. Kentucky has "a policy of special protection of minors from injuPjke v. GeorggeKy.,
434 S.W.2d 626, 629 (1968) see alsh®94-014. Minors may not purchase a gun by statute and
do not qualify for a concealecarry permit. However they could technically acquire and own a
gun by a gift or an inheritance which is not a purchase.



In the state of Kentucky, an adult without a felony redws a very broad constitutional
right to own a firearm The satecan onlydeny a persothe rightto carry a concealed weapon
anddenyfelons the right to carry or possess a firearthin. The right of the state of Kentucky
to regulate the carrying of a concealed weapon is very stitdace is the following 56 year old
case that demonstrates this poiritis casénas never been overturned.

Holland v Commonwealth
Morton HOLLAND, Appellant
Vv
COMMONWEALTH of Kentucky, Appellee.
Court of Appeals of Kentucky.
October 5, 1956

Prosecution of a deputy sheriff for pging a concealed deadly weapon. The Circuit

Court, Perry County, C.C. Wells, Judge, entered judgment of conviction and defendant
appealed. The Court of Appeals, Moremen, Judge, held that where deputy sheriff went
outside of the county in which he was ajpped to locate an alleged offender for the
purpose of offenderb6s arrest pursuant to a
had the right to carry a concealed deadly weapon.

Judgment reversed with instructions that indictment be dismissed.
MOREMEN, Judge.

“"ééSection 1, subd. 7 of the Bill of Rights
inalienable rights, grants to all citizens:
6The right to bear arms in defense of t hems

the General Assembly to endatvs to prevent persons from carrying concealed
weapons. 0

The foregoing sectiohighlightsthe broadedegalexpression of the right to bear arms. Some
states give the legislature the right to regulate the carrying of firearms; at least one staits pra@hitihe

possession of firearms. See cases collected in the annotaR@rcd v State of Oklahomé2 OKI. Cr.

272,275 P. 393, 73 A.L.R. 83® our statethe legislature is empoweredly to deny to citizens the

right to carry concealed weapoii$e constitutional provision is an affirmation of the faith that all men

have the inherent right to arm themselves for the defense of themselves and of the state. The only

limitation concerns the mode of carrying such instruméfiesobserve, viaobiter dcta, that although a

person is granted the right to carry a weapon openly, a severe penalty is imposed for carrying it

concealedlf the gun is worn outside the jacket or shirt in full view,onemay questi on t he we
right so to dobut if it is caried under the jacket or shirt, the violator is subject to imprisonment for not

less than two nor more than five years. The heavy emphasis, we suppose, is upon the undue advantage



given to a person who is able suddenly to expose and use a weapon, atileayghitself is the vicious
i nstrument ééé. "
The right to carry and the right to carry on certain property that does not belong to them is the

only restriction for people.

3. KENTUCKY JUSTIFIABLE HOMICIDE LAW

First if you are involved in a shooting imdiately hire the best attorney you can. Do not make
statements to the polieehile you are too emotional and your statements are unrelidlyleu make
statements you will be under extreme stress and may have mistakes of memory or may make emotional
staements that are likely to be misconstrudthese misstatements of the facts will be used against you at
a later trial. During a shootingg n i n d iematichsaral psychological statdtendistort the facts of
what is happeningA participant mayhink that people are closer or farther away than they actually were.
Often time is distorted and the entire event may take gleminglyin slow motion giving yowhat
seems like a long time to take the shot although it was actually only a fractiseobnd. What are
actually innocent statements about what you believed hagpmmmake you look like an idiot, guilty
andbr a liar. These statements will be used against you later criminally or civilly. The police know
about these distortions ireception Theseghysical and psychological effects are often grouped together
and they are callehchy psychia These effecthappen to people under stress strong hypnotic

trance Yet your statements ateated as confession.

We will discuss théwo majorKentuckystatutes controlling the defenseJoistifiable
Homicide where a person is allowed to use deadly force indefnse. Kentucky has adopted
the Castle Doctrinavhich deals withthe right to use seliefense in defense ohame from
burglary or defense of propertyVhatthe Castle Doctrinectually does is to give the individual
the presumption of acting in fear of his life when he is protecting his home or auto. This shifts
the burden of prodback from the Defendamd the prosecutofor the defense of Justifiable
Homicide when he is in his home or auto.cdhgive the Defendant a directed verdict unless the

prosecutor has evidence that there was no justification.

Murder, Manslaughter and the other Kentucky statate not the only criminal statutes that
can be used to punish a person for the improper use of force. In 1977 a police officer Marvis



Hogan was convicted under 18 U.S.C. 242 for the death or a man in Scottsville KY on Sept 28
1974. Although the offier in this case claimed self defense he was ordered to serve 5 years

under federal charges. U.S.V Mavis Hogan Ne5@81 sentence confirmed in 1977.

Ke nt u c k ipcludesalloagstandingruling that no persom Kentuckyis required to
retreat. Retreat may expose the person to a greater danger than standing his ground. ,However
other statebaverequirad the person téretreat to the watlbefore deadly forcean be useds a
defense.This often places the innocent person at a greater riskuo§. The most common
mistake is to cite to a case from Massachusetts that claims that a person must retreat from his or
herownhome. This case @ommonwealth v Schaefervolved the prosecution of a battered

wife where the defense of justifiablerhizide did not apply because the shooting was entirely
avoidable by the Defendant. Even then the Defendant should have appealed the decision which
in dicta stated that a person had to use every effort and perhaps retreat from hidusiras.
Tennessee Garner 471 US 1,111985) stated that a police officer should issue a warning or

perhaps firea warning shot this noble ideas may expose innocent people to greater dangers.

You may meet deadly force in all 50 states with deadly foftes means tiat you can
use a gun to defend yourself from a kniféowever yu may only meet non deadly force with
non deadly force.Deadly force means a risk of death or serious bodily injury. Therefore a
person with a club who endangerih the risk of death ogerious injuryyou may be shot with a
gun. Both forces ar@otentiallylethal therefore you may use one to defend yourself from the
other. Butyou may protect yourself with deadly force if and only if you are in a reasonable fear
of serious personahjury (a crippling injury)or fearfor your life from the persoagainst whom
you are protecting yourself You may never use deadly force against someone forinserés
the threat of a minor assault or to stop a thdthe right to use physical fagdn self defense is
found inthe KRS 503 sections Theminimumfactors that must exist for you tse deadly

force include.

1.The Threat must bea threat of Imminent (Immediate) Death or Serious Injury See KRS

503.050503.030the words imminent and imediate are interchanged in the statutes.
2.The Use of deadly force must be in the defense of life not propertiNotice tha Kentucky has

a statute that in defense of property such as a burglary, arson and in defense of sexual assaults



or car jacking therés a presumption of the threat of deadly fotite mere defense of property
is not allowed See503.055

3.The Use of deadly force isa defenseonly for the innocent party. See case law under this
sectionan aggressor cannot use the defense

4.The Harm or risk you faced wasreasonablefear of another Deadly Force See KRS 83.050
and case law

5.The Burden of Proof is normally upon the person that uses deadly force  (Kentucky has
a presumption however in defense of home, crimes of sexual assault, car hijackimgd
this burden shifts to the prosecutor in those caseS03.059

6.In Kentucky there is no duty to retreat although other states may require retreat or

at least preclusion and reasonable efforts to avoid the encounter . See 503.080(3),
503.050, 503.055

3.1 KRS 503.020 JUSTIFICATION AS A DEFENSE

In any prosecution for an offense, justification, as defined in ch&p8020is a defense However
do not confuse Justifiable homicide with the defense of necessity which Kentucky calls the choice of
evils doctrire or excusable homicide The choice of evils doctrine claims that if you are offered a
choice then a person may break the law when to follow it would cause a gigaterharm to life
andor property than the hartimat would be caused lpeying the lev. The difference is that choice
of evils doctrine cannot be used as a defense for an intentional homicide.

An easily understood example would be thahijfiring one man would prevent the death of several
people then the use of deadly force maydseused under the choice of evils doctrinelThe Necessity
or choice of evils dctrinenormally makeswhat would be wrongfutonductiiexcugdd not justified and
therefore it is not as strong a defense as justificativhereasiexcused implies that the @enduct was
wrong butforgiven justified means that the conduct wasrectunder the circumstances and that it was
properconductand no forgiveness is requiredentuckystates listshe Choice of Evils as @ustifiedo
defenseand Courtsmay confuse itvith the rule of justifiable homicideThe reaer should be mindful
that justificationis a conscious choice of condunust be utilized in only the most serious or dire of
circumstances and its use places the shooter in serious legal jeopardy sheenistsdemonstrate the

reasonable nature of their action.



Justifiable Homicide involves self defense as a legal defense against criminal charges and in the State
of Kentucky fortunatelyanother statute also makes this a defense to civil liabilityotice the two

statutes and how they differ.

503.120. Justification General provisions.

(1) When the defendant believes that the use of force upon or toward the person of
another is necessary for any of the purposes for which such belief would establish
justification under KRS503.050t0 503.110but the defendant is wanton or reckless in
believing the use of any force, or the degree of force used, to be necessary or in acquiring
or failing to acquire any knowledge or belief which is material to thifipkslity of his

use of force, the justification afforded by those sections is unavailable in a prosecution
for an offense for which wantonness or recklessness, as the case may be, suffices to
establish culpability.

(2) When the defendant is justifieshder KRS503.050to 503.110in using force upon or
toward the person of another, but he wantonly or recklessly injures or creates a risk of
injury to innocent persons, the justification afforded by those sections is unavailable in a
prosecution for an ofinse involving wantonness or recklessness toward innocent
persons.

(Enact. Acts 1974, ch. 406, 37.)

KRS 503.030. Choice of evilgAlso called doctrine of necessity or competing harms)

(1) Unless inconsistent with the ensuing sections of this ceflring justifiableuse of
physical force or with some other provisions of law, conduct which would otherwise
constitute an offense is justifiabléhen the defendant believes it to be necessary to avoid
an imminent public or private injury greater than thejury which is sought to be
prevented by the statute defining the offense charged, exceptahastification can

exist under this section for an intentional homicide.

(2) When the defendant believes that conduct which would otherwise constitute an
offense is necessary for the purpose described in subsection (1), but is wanton or reckless
in having such belief, or when the defendant is wanton or reckless in bringing about a
situation requiring the conduct described in subsection (1), the justifictfiarded by

this section is unavailable in a prosecution for any offense for which wantonness or
recklessness, as the case may be, suffices to establish culpability.

Justifiable Homicide is alegal defense as long as the belighatt he Def éfedant 6 s

dangeris reasonable Deadly force can be used to defend a third pensareverif deadly force is used
to defend the life of another the belief must be actual not just belimd=t KRS 503.070 Although the

statute for the defense of othetaims that belief is not enough KRS 503.100 seems to say that belief is

enough.



503.100. Prevention of a suicide or crime.

(1) The use of physical force by a defendant upon another person is justifiable when the
defendanbelievesthat such drce isimmediatelynecessary to prevent such other person
from:

(&) Committing suicide or inflictingerious physical injurupon himself; or

(b) Committing a crime involving or threatenirggrious physical injurfo person,
substantial damage tw loss of property, or any other violent conduct.

(2) The use of deadly physical force by a defendant upon another person is justifiable
under subsection (1)(b) only when the defendant believes that the person whom he seeks
to prevent from committing erime is likely to endanger human life.

(3) The limitations imposed on the justifiable use of force in-gmtection by KRS
503.050and 503.060 for the protection of others by KR#®3.070 for the protection of
property by KRS503.080Q and for the efctuation of an arrest or the prevention of an
escape by KR$03.090apply notwithstanding the criminality of the conduct against
which such force is used.

(Enact. Acts 1974, ch. 406, 35.)

Justifiable Homicidevccurswhen a person is not legally ligbdue to his acts beimroper under
the circumstances. This is an affirmative defense that must be asserted by the Defendant at the beginning
of the case When the Justifiable Homicide defense is used the Defense goes on thée/effens is
requiredto prove the elements of Justifiable homicide. Normally the Defendant has no obligation to put

on any evidence but Justification shifts this burden of pmtie Defendant

Justification and a discharge inbankruptcy are affirmative defenses If justification isproven the
judge may be forced to issue a ruling of not guittyhe lack of any other evidence in the alternative
will be forced to inform the jury of their obligation to issue a not guilty verdiBankruptcy is also an
affirmative defense. If you were sued for a debt that you filed bankruptcy against it is your responsibility
to advise a judge if you are later sued for that .debfdvising the judge that an earlier case had
discharged that debt in bankruptcy would get an imnediismissal of the lawsuit for a debif
affirmative defensesre used as a defenselitigation the person using them is required to plead the
defense and prove it. Once proven they are perfect defenses and theustiigsue a verdict for the
defendant.

Severe injury normally means something more thalajp, punchsimple cut or broken bone and
means something more like a disabling or crippling injury. The force therefore does not have to mean

that you must die from the injury or force yare threatened with.



Justifiable homicidés an affirmative defense that requires that you prove that the facts occurred.
Justifiable homicide is a defense to murder andrttemtional killing of another. You canét acci d.
shoot someone and alsfectively claim that you intentionallysed justifiable homicideNormally the
burden of prooin criminal casess upon the prosecution. Undine theory oflustifiable Homicide the
burden of proof shifts to the DefendanBut under the Kentucky State the Defendant does not have the
burden of proof if the shooting occurs while the Defendant is in his lavnaeito during a hijacking
Justifiable Homicide as a defense has 4 main elemdnith always existand 2items (factorg, which
are considettionsthatmay or may not enter into a case.

Excusable homicide is slightly different Excusable homiciddés a defense for Manslaughter
Manslaughter is a negligent killingAs an example imagine that while a gun is in its holster the weapon
malfundions due to being defectively manufactured distharges gag through the person carrying the
weapon and strikes an innocent bystander killing the inndnestander. Although there may have been
some slightminor negligence on the part of the perssho carriedthe weaponany negligence was so
slight or there was sucmaverridingand supervening cause that the defendant will not be held liable.
Excusable homicides only a defense whethere was no intentional loss of liéad the negligence dfé
Defendant is wch aminor part of the loss of life or injury that there is no legal liahilifgxcusable

homicide is a much weaker defense than justifiable homaaidds normally limited to freak accidents

With justifiable homicide either the fjuy must rule guilty or innocent. There is lesser charge or
range of punishment if the prosecutor has a poor cAlsn juries are more likely to rule that a killing
was negligent than intentionalWith excusable homicide the prosecutor has to ohigwsthat the
Defendant had some substantial degree of negligence that caused the death or injury. Several different
charges exist for varying degrees of negligence which will still allow a conviction or civil liabikigre

are the elements of justiéition:

1. The threat must be ImmediateUnavoidable Death or Serious Injury in other words you
made the choice to use that force at the time of the event when you faced the specific danger and
did not plan it or place yourself into danger.

® Under this section there must be a showing of a specifiaramdnentthreat to defendant's person in order to
justify the giving of an instruction. Damron v. Commonwealth, 687 S.W.2d 138, 1985 Ky. LEXIS 251 (Ky. 1985).

® The option provided by this section must be a choosing on the part of the defendant which is sufficiently
contemporaneous with the offense sought to be justified so as to be considered a part of the res gestae. Duvall v.
Commonwealth, 593 S.W.2d 884, 1KY. App. LEXIS 510 (Ky. Ct. App. 1979).



2. The Use ofdeady force must be in the defense of life not property (Note thathe Kentucky
version of theCastle Doctrine may give a person the presumption of acting in fear of his life
when he is protecting his home or aatal implies that defense of property isgen)

3. The Use of deadly force as a defense is only for the innocent partyfou must not have been
the aggressor or have escalated the cofifliud

4. The Harm or risk you faced was another Deadly Force Deadly force can also mean serious
injury. Seriowsinjury normally means crippling injuryYou cannot defend against insulting
words or risk of a non serious injury with deadly force. The threatened injury defended against
must be extreme. This can be the crushing blow delivered by a foot or haéritain cases.It
can also be any injury that would normally disable.

" Choice of evil defense applies to anminent physical injury, not to a financial or property injury. Greer v.
Commonwealth, 748 S.W.2d 674, 1988 Ky. App. LEXIS 66 (Ky. Ct. App. 198Blowever a Burglary often
includes a threat to life and can lead to a different conclusiiten defendant was convicted of manslaughter, his
counsel was not ineffective for not seeking a jury instruction on the use of deadly force in protection against
burglary, under KRS503.0802)(b), because counsel presented strong evidence ofpregéfction justifying
defendant's use of deadly force when he believed deadly force was necessary to protect himself against death or
serious physical injury, under KR®3.050(2) and (2) the issueould have required the jury to determine whether
defendant believed the victim was about to commit burglary. Fuston v. Commonwealth, 217 S.W.3d 892, 2007 Ky.
App. LEXIS 70 (Ky. Ct. App. 2007).

8 One who is without fault, is excused for slaying an amégl, if he in good faith believes upon reasonable
grounds, that he is in danger of death or great bodily harm at the hands of the antagonist, and there appears to him in
the exercise of a reasonable judgment no other safe way to avoid the danger entaggoager, except to Kill,
although the danger may be only apparent and no real darigenisent Banks v. Commonwealth, 196 Ky. 639,

245 S.W. 296, 1922 Ky. LEXIS 580 (1922Among the factors that qualify or enter into the legal right of- self
defenseare reasonableness of the defendant's belieghofinentdanger of great bodily injury or loss of life, the
necessity or reasonable judgment of necessity to shoot to avert that danger, real or apparent, and the absence of
aggression by defendant. Taul vor@monwealth, 249 S.W.2d 45, 1952 Ky. LEXIS 793 (Ky. 1952yidence that
accused attacked deceased without provocation justified instruction that he could not be acquitted on ground of self
defense if he brought on the difficulty by assaulting and striklaceased. Elschide v. Commonwealth, 280 Ky.

690, 134 S.W.2d 600, 1939 Ky. LEXIS 197 (193%vidence that defendant, with gun in his possession, went to
place where deceased was and commenced conversation resulting in altercation in which deceaifled, was k
justified instruction that plea of selfiefense was not available if defendant sought out deceased for purpose of
bringing on or engaging in a difficulty and killing or injuring him, notwithstanding testimony of defendant that he
went to see deceabeo apologize for previous misunderstanding. Toncray v. Commonwealth, 291 Ky. 471, 165
S.W.2d 8, 1942 Ky. LEXIS 261 (1942\Where one has provoked assault, he may not regain right efefelise

merely by backing away from the assailant. Toncray v. Commealth, 291 Ky. 471, 165 S.W.2d 8, 1942 Ky.
LEXIS 261 (1942).

® There was no error in refusing to instruct on-sielfense since there was no evidence that the appellant acted out
of any need for selprotection; at most was her testimony that the wiathight have jumped at her or verbally
abused her. No one could seriously contend that her use of deadly physical force was necessary at that time to
protect herself against death or serious physical injury. Cecil v. Commonwealth, 888 S.W.2d 669, 1994I8Y.
124 (Ky. 1994).



5. The Burden of Proofis normally upon the person that use s deadly force. *° However

in Kentucky there is an exceptiarhen the confrontation occurs in the honTehe Castle

Doctrine places the burden of proof on the prosecution if the Defendant is defending the home or

his auto. Also a directed verdictmaye had when there is no evidenc
force in self defensé!

6. In Kentucky there is no duty to retreat . (In some states outside Kentucky you may also be
required to retreat)

3.2THE FIRST ESSENTIAL ELEMENT FOR JUSTIFIA BLE
HOMICIDE: IMMEDIATE DANGER OF UNAVOIDABLE DEATH
OR SERIOUS INJURY

Killing a spouse because you lived under domestic abuse or bgrauselieved that you may be
harmed later is not justifiable homicideRecently the battered spouse defense has been used in attempts
to justify such killings. This theory attempts to claim that the threat was contiandubat it was
therefore immedite at the time of the killingsherein the spouse had faced previous serious threats of
death or severe bodily injury that cause the battered spouse to subjectively perceive the threat to be more
immediate Thefibat t er ed s Ipas nogeaedaly bedreah effacive defensice it was

almost always avoidabla the threat was not immediate

19 \Where accused pleads sdHfense to homicidgrosecution, burden is on accused to convincingly show that
killing is in defense of life. Terrill v. Commonwealth, 277 Ky. 155, 125 S.W.2d 1015, 1939 Ky. LEXIS 621 (1939).

When accuseddmits, or it be shown beyond doubt, that he fired the fatal shot, it becomes his duty to demonstrate
to the jury that his act was in seléfense. Banks v. Commonwealth, 277 Ky. 647, 126 S.W.2d 1122, 1939 Ky.
LEXIS 710 (1939).

Accused, seeking to excubemicideon ground of selflefense, must satisfy jury that killing was excusable and
convincingly establish that it was in seléfense. Newsome v. Commonwealth, 287 Ky. 447, 153 S.W.2d 949, 1941
Ky. LEXIS 568 (1941).

Where a defendant pleads seédffensedt is incumbent upon him to convince the jury of the truth of his evidence.
Satterfield v. Commonwealth, 288 Ky. 758, 157 S.W.2d 89, 1941 Ky. LEXIS 166 (1941).

" Where the defendant admits the killing, but relies ondelénse, he is not entitled to medted verdict even
though the evidence is as consistent with his claim ofdedfinse as it is with Commonwealth's claim of
unjustifiable homicide. Caudill v. Commonwealth, 292 Ky. 761, 166 S.W.2d 1011, 1942 Ky. LEXIS 125 (1942).

Testimony of accused drhis wife, who were only eyewitnesses, that deceased attacked accused with a knife after
initiating an argument, was sufficient to entitle accused to a directed verdict of acquittal, where physical evidence
supported accused's story. Cecil v. Commonwgeaf# Ky. 44, 170 S.W.2d 882, 1943 Ky. LEXIS 372 (1943).

In homicidecases where the defendant admits the killing and relies upon the plea-défeele, defense of
another, or of his home, supported by uncontradicted evidence, it is the duty ofltbeurtido direct the acquittal
of the defendant or to set aside a verdict of conviction, and it is the further duty of the Court of Appeals to reverse
such conviction. Holcomb v. Commonwealth, 280 S.W.2d 499, 1955 Ky. LEXIS 159 (Ky. 1955).



To kill or use deadly force and be excused from criminal punishment the harm nmstibent.
You cannot use deadly force in revenge for what happertbeé jpast or in fear that you might have
deadly force used against you in the future. These elemanptreduce the murder charge to a lesser
homicide chargby showing that the killing was done in pasdnthe individual willstill face a
homicide chaege If you believe that you must shgone of the first requirements is that you have the
belief that the requirement to shoot is imminent. It is defined by KRS 503.010 (4) as:

Imminentmeans impending danger, and, in the context of domestic violedcabase as
defined by KRS 403.720, belief that dangemisiinentcan be inferred from a past
pattern of repeated serious aboseape.

The failure to have imminent danger means that you are inherently going to face a
manslaughter anurder charge. fAis is apparently true even if you shoot a hired Killer just as
Mr. Lickliter didin2004 | n t hat case Mr. Lickliter cl ai mec
physical force against him when they got back to Tennessee if Mr. Lickliter told anyotteethat
victim was a hired killer. In ruling against Mr. Lickliter and giving the jury instructions on
manslaughter the court said that:

The justification is also available when there is a mistaken belief in the existence of use
or imminentuse of unlawfuphysical force by another. KRS 503.120(1jrhinent' is

defined in KRS 503.010(3) as impending danger. The dictionary also lists "impending" as
being synonymous withirhminent' and further defines it as, "About to occur at any
moment." Webster's [l New Rerside University Dictionary 611 (1984). Here, it was
abundantly clear from all the evidence thatkliter never believed, mistaken or

otherwise, that the threat weisminent The victim was killed in Fayette County KY

while he slept in the back of tiwick. There simply was no evidence that the physical

force wasmminent To require any type of setfefense instruction under these
circumstances would be ludicrous.

Immediate harm has certain factors that must exist for the perbanache reasonabbelief
that he is in immediate dangeNormally a person musbserve threéactorsfor the threat to be
animmediate threat to his life or a threat of serious bodily injégother way to explain the
elements of the justification defense is thatdtiacker must possess the Abili@pportunity

and the Jeopardy of such harm to the person who claims that their act was justified.

1. Ability means that the person that attacked has the algifipacity and powebo Kill or
cripple. This may mean thajperson was:

12 Failure to nstruct the jury on selprotection, imperfect selfrotection, secondegree manslaughter, and
reckless homicide was not error as defendant never believed that the threat from the vidtimimast Lickliter
v. Commonwealth, 142 S.W.3d 65, 2004 Ky. LIEXL73 (Ky. 2004).



a. Female facing a rape or unarmed n{a®tice rape normally inherently involves
the intimidation or threat of death or serious injury)
b. Outnumbered by several persons (However you are no longarmberedvhen
there is only one left and he istrattacking and is withdrawing)
c. Able bodied and you are disabled
d. Facing a foe that has known superior fighting skills
e. Facing a much stronger opponent
f. Had a weapon capable of doing it or was going for such a weapon (including your
weapon).
g. When facing a unarmed person(s) you may show tnodisparity of force existed
and thatyour perceptiorof imminentdeath or severe injuryas reasonable by a
knowledge of any of the above.
2. Opportunity means that the attackefully capableof doingit
3. Jeopardy reans that the attackisracting in such a manner that the reasonatde
prudentperson would believe that the persotendsto do it. Notice that if the belief is
not reasonable then the defense fails.

3.3THE SECOND ESSENTIAL ELEMENT FOR JUSTIF IABLE
HOMICIDE: ONLY IND EFENSE OF LIFE

It is almost impossible to justify killing in the defense of property to the police, judge or jury
even if you are excused by a statute. The Supreme Court has repeatedly allowed civil liability
(lawsuits) even ajnst the police when they have used deadly force to stop a property or
misdemeanor crime. For this and other reasons | suggest that Deadly Force should only be used
to protect life not property. You may use deadly force to defend yourself, or otmarsdrious

bodily harm but never use it to prevent a simple theft

Kentuckyods @aesthel pesulpiiantofraireasenable belmft you are
facing an immediate deadly threatanyone who is assaultedfaced with a burglar in his home

B Even if trespass is made with actual force, right to take life does not arise until owner in possession of realty is
assaulted by trespasser and has reasonable grounds to believe that it is necessary to kill or wound in order to prote
life or prevent great bodily harm. Shepperd v. Commonwealth, 322 S.W.2d 115, 1959 Ky. LEXIS 297 (Ky. 1959)
(decided under prior law).

Owner in possession of realty is entitled to use such means as in the exercise of a reasonable judgment are
necessarya protect premises from forcible invasion and prevent forcible attempt to divest owner of possession of
his property, and in defense of such rights, an assault and battery upon a trespasser will be justified, but in no case is
the taking of life or inflicton of great bodily harm permissible where the invasion is made without actual force even
though forcible in law. Shepperd v. Commonwealth, 322 S.W.2d 115, 1959 Ky. LEXIS 297 (Ky. 1959) (decided
under prior law).



or vehicle. Kentucky allows you to defend yourself from a burglaarsonistvho is attempting

to commit a crime. This law was codified and passed by our legislature in 2006.

In2006s ever al new sect i on sdefénse wkre addeuSorkeyob s | a ws
them may have retroactive effects. The general self Defense sedfi@ iS03050. The
statute gives individuals a much greater presumption that they perceive their lives to be in
danger Thisis often called th€astleDoctrine. Thke Casie Doctrineallows peoplea greater
degree of right to use self defensehiair homes and underscores that a person has no duty to
retreat. Tl rule that retreat is not requirkds been the law since 1931 but the new code
expands on this right The n& code alsshifts the burden of proof to the prosecutor to prove a
lack of reasonable beli¢hat immediate jeopardy existedlogether with Section 503.055 siee
sectionsspecifically explain when the person gains the presumption that he has the tigét t
deadly force. If a person has the presumption that he had a reasonable belief and the
presumption of innocence the state has a very difficult position of proving the person was not
justified and the defendant has a great likelihood that the cddgevdismissed by directed
verdict and never decided by jury.

Burglars are at extreme risk kentucky The statute should not be read that persons
have the right to use deadly force to merely defend prap®tgertheU.S.case of Gamer v
Tennessedethal force may not be used against a person whose only crimgssl@meanor
property crime The law does not allow a pers@lromeowner or police officetd take life
when he has no actual fear of personal hafime Castle Doctrinmerely shiftghe burden of
proof to the prosecutor when a person is ghioime or vehicle Outside the home or his auto an
individual has the burden of proof to show that his beliefeafth orserious harm was

reasonable.

The important part of the Castle Doctriseset in bold There are exceptions following
the important part which is in normal typslotice that the defense of justifiable homicide and
the presumption of operating under fear of your life is not restriot&¢b) to the homeowner

butcanbeuse by a,0f péai s b'fhpareasush aadolice officer or anyd party.

KRS 503.055. Use of defensive force regarding dwelling, residence, or occupied vehicle Exceptions.
(The Castle Doctrine)



(1) A person ispresumedto have held areasonable fear of imminent peril of death
or great bodily harm to himself or herself or another when using defensive force
that is intended or likely to causedeath or great bodily harmto another if:

(&) The person against whom the defensive force wasagswas in the process of
unlawfully and forcibly entering or had unlawfully and forcibly entered a dwelling,
residence, or occupied vehicle, or if that person had removed or was attempting to
remove another against that person's will from the dwelling, ragence, or occupied
vehicle; and

(b) The person who uses defensive force knew or had reason to believe that an
unlawful and forcible entry or unlawful and forcible act was occurring or had
occurred.

(2) The presumption set forth in subsection (1)hié section does not apply if:

(a) The person against whom the defensive force is used has the right to be in or is a
lawful resident of the dwelling, residence, or vehicle, such as an owner, lessee, or
titleholder, and there is not an injunction for ggion from domestic violence or a
written pretrial supervision order of no contact against that person;

(b) The person sought to be removed is a child or grandchild, or is otherwise in the
lawful custody or under the lawful guardianship of the persoainag whom the
defensive force is used,;

(c) The person who uses defensive force is engaged in an unlawful activity or is using
the dwelling, residence, or occupied vehicle to further an unlawful activity; or

(d) The person against whom the defensivedascused is a peace officer, as defined in
KRS 446.010, who enters or attempts to enter a dwelling, residence, or vehicle in the
performance of his or her official duties, and the officer identified himself or herself in
accordance with any applicable lawthe person using force knew or reasonably should
have known that the person entering or attempting to enter was a peace officer.

(3) A person who is not engaged in an unlawful activity and who is attacked in any other
place where he or she has a ritghbe has no duty to retreat and has the right to stand his
or her ground and meet force with force, including deadly force, if he or she reasonably
believes it is necessary to do so to prevent death or great bodily harm to himself or
herself or anotherrdo prevent the commission of a felony involving the use of force.

(4) A person who unlawfully and by force enters or attempts to enter a person's dwelling,
residence, or occupied vehicle is presumed to be doing so with the intent to commit an
unlawful act involving force or violence.

(Enact. Acts 2006, ch. 192, 2, effective July 12, 2006.)

TENNESSEE V. GARNER,471 U.S. 111(1985).

In Garner, a police officer shot a young African American male for a minor misdemeanor
offense. The legal defense aaltwas that the officer was preventing the escape of a criminal.

Under old English law deadly force could be used to capture any fleeing suspect or criminal.



The Supreme Court stated that the state's interest was far less importanttinaan life whe
the suspect is unarmed and raangerous.Consequently, this dictate may require officers to

permit some suspects to escape.

The "Fleeing Felon Rule™The use of deadly force is limited to preventing the escape of
dangerous felony suspects. If thesect poses no immediate threat to the officer and no threat

to others, the use of deadly force is not justified. It is unfortunate when a suspect who is in sight
escapes, but the fact that the pobiticer arrives a little late ois a little slower oot does not
normallyjustify killing the suspect. A police officer may not seize an unarmedgdaagerous

suspect by shooting him dea&arner 105 S.Ct., at 1701.

In order to use deadly force the officer must have one of two circumstances:
a) Deadly Force Defensél'he suspect mustreaten the officer
with a weaponthis may be a car, a knife, a gun or some other deadly object. (in most
states a person may also defend family or employees)

OR

b) Fleeing Felon Dehse- (3) elements must simultaneously exist:
(1) the officer must havprobable cause to believe that the suspect
has committed a crime involving the infliction or threatened

infliction of seriows physical harm
(2) The use of deadly force MECESSARYto prevent escape;

(3) The officer must give WARNING of theimminentrisk of deadly

force- if feasible.

3.4THIRD ESSENTIAL ELEM ENT FOR JUSTIFIABLE HOMICIDE:
INNOCENCE ESCALATION & LACK OF AGGRESSION

A person cannot go on the hunt and claim killing in self defense. You cannot escalate an

argument to a deadly level and then claim self defense. KRS 503.060 sections 2 and 3 set out



the probéms of using force only when you are defending yourself from deadly force being used

on yourself. The important sections are again in bold.

503.060. Improper use of physical force in seffrotection.

Notwithstanding the provisions of KRS503.050 the use of physical force by a defendant
upon another person is not justifiable when:

(1) The defendant is resisting an arrest by a peace officer, recognized to be acting under
color of official authority and using no more force than reasonably necessaffedt the arrest,
although the arrest is unlawful; or

(2) The defendant, with the intention of causingleath or serious physical injuryto the
other person, provokes the use of physical force by such other person; or

(3) The defendant was the irtial aggressor, except that his use of physical force upon
the other person under this circumstance is justifiable when:

(a) His initial physical force was nondeadly and the force returned by the other is
such that he believes himself to be inmminent danger of death or serious physical injury;
or

(b) He withdraws from the encounter and effectively communicates to the other
person his intent to do so and the latter nevertheless continues or threatens the use of
unlawful physical force.

3.5THE FOURTH ESSENTIAL ELEMENT FOR JUSTIFIAB LE
HOMICIDE: EQUAL DEA DLY FORCE

In order to claim justifiable homicide as a self defense you must be confronted
with deadly force. Notice that deadly fo
mean hat it has to be an equal level of deadly force. You can use a shotgun to defend
yourself from a knife attack.The shotgun is deadlier but both a shotgun and a knife are
deadly weapons and they dreth deadly force.

Factors the show that deadlyde is being used include the nature of the attack.
Mere fists can be a deadly weapon and cases in Kentucky have statacbtizakick
from a boot i s Whenf peesandslbging attacken thereare many
elements that may show that deaftisce had to be used in defense. These fathiats
show the reasonableness of a belief that even an unarmed attack was a threat of deadly
force andnclude:

If a woman had to defend herself from a man

Size age and ability of the attacker

Force of numbrs

Nature of the crime being committed example rape is almost always the threat of
deadly force and often thperpetratois unarmed in rape attacks.

hPwpPE



If a person is attacked timnocentperson must stop the attack in order to prevent
the assailant &@m continuing the attack andlling or injuring thedefencer. The object is
not tokill the predatombut to use sufficient force to stop the attackhe predator should
not beallowed tocontinwe the attack and kill the innocent part mortally wourded
assailant can often live just long enough to still kill or injure his victi@ften the use
of deadly force isnét sufficient. |l nst ea
overwhelming use of force sufficient to stop the attack is required. This magven
be non lethal use of deadly forcen a manner that is overwhelming to the attacker
Ofteniti snd6t enough t o Thefosceusadsustingdantigstopthhe f or c e
attack and leave the predator unable to further attack or imjigre. result &nife club or
even a fist may be defended against by another form and greater level of deadly force
such as a gun.

3.6 THE FIFTH ESSENTIAL ELEMENT FOR JUSTIFIA BLE
HOMICIDE: BURDEN OF PROOF IS UPON THE DEFENDANT.

The burden of proof is always uptive Defendant to prove self defense. However in
Kentucky, if the Defendant is in the process of defending his home the burden shifts to the police
and prosecutor to prove that there was no reasonable fear of serious bodily harm or death. This

becomes difficult burden for the prosecutor.

Kentuckyds new,adn©astle Dactrinealowddtlee individaalva greater
degree to use such force in defense of his home by giving him the presumption of operating
under the reasonable fear of deadiscé. Kentucky is now "incredibly generous" under KRS
508.(80 for the use of deadly forcim that any person may use deadly force against a burglar
who has any criminal purpose in mindeven petty theft or simple assault The relevant statute

states:

503.080 Protection of property.

(1) The use of physical force by a defendant upon another person is justifiable
when the defendant believes that such force is immediately necessary to. prevent
(a) The commission of criminal trespass, robbery, burglargthar felony

involving the use of force, or under those circumstances permitted pursuant to
KRS 503.055, in a dwelling, building or upon real property in his possession

or in the possession of another person for whose protection he acts; or

(b) Theft, crminal mischief, or any trespassory taking of tangible, movable
property in his possession or in the possession of another person for whose



protection he acts.

(2) The use of deadly physical force by a defendant upon another person is
justifiable under subkection (1) only when the defendant believes that the person
against whom such force is used is

(a) Attempting to dispossess him of his dwelling otherwise than under a claim of
right to its possession; or

(b) Committing or attempting to commit a burglargbbery, or other felony
involving the use of force, or under those circumstances permitted pursuant to
KRS 503.055, of such dwellingr

(c) Committing or attempting to commit arson of a dwelling or other building in
his possession.

(3) A person does ndtave a duty toetreatif the person is in a place where he or
she

has a right to be.

Effective: July 12 2006

MONDIE THE DETERMINE D AND UNWANTED HOUSEGUEST

TheMondiecaseis criminal not civil. Howeverit explains the new Kentucky law standard for

persons that face a burglar or arsoniddondieis a criminal case where the Defendant asked for

a jury instruction on self defense and he was denied. On afipe&8lupreme Court sent the case
back because Mondie could have properly ysstification am the Castle Doctrine as a

defense Understand that this case involves a simple assault where no serious injury was

threatened.

In Mondie McGowan came to Mondie's residence and argued with Mondie in the driveway.
Mondie told McGowan to leave aidicGowan refusedMondie then went inside his home and
McGowan followed insideMondie again told McGowan to leav&lcGowan hit Mondie in the
mouth. Mondie went to his bedroom, returned with gun, and told McGowan to leave.
McGowan hit Mondie in the faconce moreMondie then shot McGowarMcGowan then left

anddrove away.

Mondie was indicted for FirdDegree Assault in connection with the shootiMpndie

submitted instructions that included one for protection against burdléeytrial court réused

to give the instruction and the Court of Appeals affirmed, stating that "the record did not support
Mondie's claim of burglary."The Supreme Court review#e record and determined that the

jury could have reasonably believed that McGowan hadeshtarremained in Mondie's home



with the intent to assault him which qualifies for the essential elements of burgRRgy.

503.080, now allows the use of deadly physical force in such circumstances and it is justifiable
when the defendant believes that person against whom such forceugedis committing or is

about to commit a burglaryThe court stated that KRS 503.080 is an "incredibly generous" rule

for the use of deadly force because a resident can use deadly force against a burglar who has any

criminal purpose in mind even petty theft or simple assault

3.7THE SIXTH ESSENTIAL ELEMENT FO R JUSTIFIABLE
HOMICIDE: RETREAT

In some states you are requireditetreat to the wadland to have no choice left before
defending yourself by the use of deadlyciar InKentucky, you have no duty to retreat

Kentucky has never required the individual to retreat from a fight. Often a retreat will escalate a
fight. To require a person to run away will often place him and others at a greater risk.
Kentucky ha never required a person to retréat many states do require that ywatreat to

the walb and have nowhere else to retreat to before you use deadly fond# first quote

several statues artlen thecase lawthat demonstratebere has never ba a dutyfor a police

officer or a citizerto retreat.

503.050. Use of physical force in sefirotection Admissibility of evidence of
prior acts of domestic violence and abuse.

(4) A person does not have a dutyr&areatprior to the use of deadly psical
force.
(Enact. Acts 1974, ch. 406, 30; 1992, ch. 173, 2, effective July 14, 1992;

2006, ch. 192, 3, effective July 12, 2006.)

503.080. Protection of property
(3) A person does not have a duty toetreat if the person is in a place
where he or $ie has a right to be.

503.055. Use of defensive force regarding dwelling, residence, or occupied
vehicle Exceptims. (The Castle Doctring






